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person whose primary professional ac-
tivity or occupation is information dis-
semination, though it need not be the 
requester’s sole occupation. Such a re-
quester also must establish a par-
ticular urgency to inform the public 
about the government activity in-
volved in the request—one that extends 
beyond the public’s right to know 
about government activity generally. 
The existence of numerous articles 
published on a given subject can be 
helpful in establishing the requirement 
that there be an ‘‘urgency to inform’’ 
the public on the topic. As a matter of 
administrative discretion, a component 
may waive the formal certification re-
quirement. 

(4) A component shall notify the re-
quester within 10 calendar days of the 
receipt of a request for expedited proc-
essing of its decision whether to grant 
or deny expedited processing. If expe-
dited processing is granted, the request 
shall be given priority, placed in the 
processing track for expedited re-
quests, and shall be processed as soon 
as practicable. If a request for expe-
dited processing is denied, any appeal 
of that decision shall be acted on expe-
ditiously. 

§ 16.6 Responses to requests. 
(a) In general. Components should, to 

the extent practicable, communicate 
with requesters having access to the 
Internet using electronic means, such 
as email or web portal. 

(b) Acknowledgments of requests. A 
component shall acknowledge the re-
quest and assign it an individualized 
tracking number if it will take longer 
than 10 working days to process. Com-
ponents shall include in the acknowl-
edgment a brief description of the 
records sought to allow requesters to 
more easily keep track of their re-
quests. 

(c) Grants of requests. Once a compo-
nent makes a determination to grant a 
request in full or in part, it shall notify 
the requester in writing. The compo-
nent also shall inform the requester of 
any fees charged under § 16.10 and shall 
disclose the requested records to the 
requester promptly upon payment of 
any applicable fees. 

(d) Adverse determinations of requests. 
A component making an adverse deter-

mination denying a request in any re-
spect shall notify the requester of that 
determination in writing. Adverse de-
terminations, or denials of requests, in-
clude decisions that: the requested 
record is exempt, in whole or in part; 
the request does not reasonably de-
scribe the records sought; the informa-
tion requested is not a record subject 
to the FOIA; the requested record does 
not exist, cannot be located, or has 
been destroyed; or the requested record 
is not readily reproducible in the form 
or format sought by the requester. Ad-
verse determinations also include deni-
als involving fees or fee waiver matters 
or denials of requests for expedited 
processing. 

(e) Content of denial. The denial shall 
be signed by the head of the compo-
nent, or designee, and shall include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reasons 
for the denial, including any FOIA ex-
emption applied by the component in 
denying the request; 

(3) An estimate of the volume of any 
records or information withheld, such 
as the number of pages or some other 
reasonable form of estimation, al-
though such an estimate is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records 
that are disclosed in part or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption; and 

(4) A statement that the denial may 
be appealed under § 16.8(a), and a de-
scription of the requirements set forth 
therein. 

(f) Markings on released documents. 
Markings on released documents must 
be clearly visible to the requester. 
Records disclosed in part shall be 
marked to show the amount of infor-
mation deleted and the exemption 
under which the deletion was made un-
less doing so would harm an interest 
protected by an applicable exemption. 
The location of the information deleted 
shall also be indicated on the record, if 
technically feasible. 

(g) Use of record exclusions. (1) In the 
event that a component identifies 
records that may be subject to exclu-
sion from the requirements of the 
FOIA pursuant to 5 U.S.C. 552(c), the 
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component must confer with OIP to ob-
tain approval to apply the exclusion. 

(2) Any component invoking an ex-
clusion shall maintain an administra-
tive record of the process of invocation 
and approval of the exclusion by OIP. 

§ 16.7 Confidential commercial infor-
mation. 

(a) Definitions. (1) Confidential com-
mercial information means commercial 
or financial information obtained by 
the Department from a submitter that 
may be protected from disclosure under 
Exemption 4 of the FOIA, 5 U.S.C. 
552(b)(4). 

(2) Submitter means any person or en-
tity, including a corporation, State, or 
foreign government, but not including 
another Federal Government entity, 
that provides information, either di-
rectly or indirectly to the Federal Gov-
ernment. 

(b) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must 
use good faith efforts to designate by 
appropriate markings, either at the 
time of submission or within a reason-
able time thereafter, any portion of its 
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations shall expire 
10 years after the date of the submis-
sion unless the submitter requests and 
provides justification for a longer des-
ignation period. 

(c) When notice to submitters is re-
quired. (1) A component shall promptly 
provide written notice to a submitter 
of confidential commercial information 
whenever records containing such in-
formation are requested under the 
FOIA if, after reviewing the request, 
the responsive records, and any appeal 
by the requester, the component deter-
mines that it may be required to dis-
close the records, provided: 

(i) The requested information has 
been designated in good faith by the 
submitter as information considered 
protected from disclosure under Ex-
emption 4; or 

(ii) The component has a reason to 
believe that the requested information 
may be protected from disclosure under 
Exemption 4, but has not yet deter-
mined whether the information is pro-
tected from disclosure under that ex-

emption or any other applicable ex-
emption. 

(2) The notice shall either describe 
the commercial information requested 
or include a copy of the requested 
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, notice may be made by post-
ing or publishing the notice in a place 
or manner reasonably likely to accom-
plish it. 

(d) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section shall not apply if: 

(1) The component determines that 
the information is exempt under the 
FOIA; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by a statute other than the 
FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous, ex-
cept that, in such a case, the compo-
nent shall give the submitter written 
notice of any final decision to disclose 
the information and must provide that 
notice within a reasonable number of 
days prior to a specified disclosure 
date. 

(e) Opportunity to object to disclosure. 
(1) A component shall specify a reason-
able time period within which the sub-
mitter must respond to the notice ref-
erenced above. If a submitter has any 
objections to disclosure, it should pro-
vide the component a detailed written 
statement that specifies all grounds for 
withholding the particular information 
under any exemption of the FOIA. In 
order to rely on Exemption 4 as basis 
for nondisclosure, the submitter must 
explain why the information con-
stitutes a trade secret or commercial 
or financial information that is privi-
leged or confidential. 

(2) A submitter who fails to respond 
within the time period specified in the 
notice shall be considered to have no 
objection to disclosure of the informa-
tion. Information received by the com-
ponent after the date of any disclosure 
decision shall not be considered by the 
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